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Malaysia must be one of the few countries in the world, if not the only country, where the Islamic finance 

regulator, is given a mandate to promote Shariah compliance among Islamic financial institutions. The 

long title to the Islamic Financial Services Act 2012 explicitly states that it is an Act to provide for the 

regulation and supervision of Islamic financial institutions … to promote financial stability and compliance 

with Shariah … Section 6 of the Act reiterates that the principal regulatory objectives of the Act are to 

promote financial stability and compliance with Shariah. 

  

In many countries where Islamic finance is practised there is also no statutory requirement to comply 

with Shariah in conducting Islamic finance. The motivation for Shariah compliance by Islamic financial 

institutions in such jurisdictions may be religious, social, ethical or economic. In countries where Islam is 

the law of the land, Shariah compliance is of course a legal, religious and moral obligation, although such 

legal compulsion may not necessarily be statutory. 

  

In other countries like the United Kingdom and Malaysia, hitherto the motivation for Shariah compliance 

has been largely economic and regulatory moral suasion. Islamic financial business carries with it an 

operational risk that is unique to Islamic finance – the Shariah risk which when it crystalises has legal and 

financial ramifications; hence the economic compulsion for Shariah compliance. The new Act now 

imposes a statutory duty under section 28(1) for Islamic financial institutions authorised under the Act to 

ensure at all times that their aims, operations, business, affairs and activities are in compliance with 

Shariah. The provision is also penal in nature and any person who contravenes the section commits an 

offence and shall on conviction be liable to imprisonment for a term not exceeding 8 years or to a fine 

not exceeding RM25 million or both. 

 

An Islamic financial institution once it becomes aware that it is carrying on any of its business, affair or 

activity in a manner which is not in compliance with Shariah is required to immediately notify the 

regulator and its Shariah committee of the fact and immediately cease from carrying on such business, 

affair or activity and from taking on any other similar business, affair or activity. The Islamic financial 

institution is also required, within 30 days, to submit to the regulator a plan on the rectification of the 

non-compliance. The Act empowers the regulator to carry out an assessment to determine the 

rectification has been carried through. As most of Islamic financial institutions are aware, the rectification 

normally resorted to is to annul the transaction where possible and in any case to donate any profits 

made under the transaction to charity. 

 

Islamic financial institutions under the Act are required to comply with Shariah standards issued by the 

regulator in accordance with the advice of the Shariah Advisory Council, Bank Negara Malaysia. This 

requirement to comply with the Shariah standards issued by the regulator also are imposed on the 

directors of the financial institution, the chief executive officer, senior officers and members of the 

Shariah committee of the financial institution. 

 



The regulator is also empowered to require the Islamic financial institution to appoint any person 

approved for the purpose by the regulator to carry out an audit on Shariah compliance by the institution. 

Such a person appointed by the institution shall have such duties and functions as may be specified by 

the regulator and is required to submit a report to the regulator on the audit so carried out. The 

remuneration and expenses of the appointed person shall be borne by the institution. In addition the 

appointed person enjoys a statutory protection for liability for a breach of duty of confidentiality between 

that person and the institution in respect of matters reported to the regulator pursuant to the  Shariah 

compliance audit.  

 

Where the Islamic financial institution fails to appoint a person to carry out the Shariah compliance audit 
or in circumstances as the regulator deems appropriate the regulator may itself appoint a person to carry 

out the Shariah compliance audit. The regulator is also empowered to appoint another person in addition 

the person appointed by the financial institution to carry out the Shariah compliance audit.  
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